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HIR H 56 AfIT-3R F ST ST AT § 97 o5 6 a9 F Gy 7ennRafy e s g weww
wrerenTdY T srdier srera GTeroT e Yeqa R ahdT €, St i U sk ¥ Reg 3 awar )

Any person aggrieved by this Order-in—Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:

(1) e SeTew Yo AT, 1994 7 &y s ¥ aaTg ¢ ATt F a1 § T I A
SY-AITRT & TH URGH 6 SAna TTOeor siera srefier v, wika e, 3 Fomera, Tredr frsmm,
=TT #iorer, Sfiee i wae, d9e A, 7% el 110001 %1 ¥ s =iy -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@) ol w0 F e ¥ S YT g @ et WosnR 9 o et § ar ey
HISTIR ¥ TAX AOSTIR & "I o ST §T AR §, AT el AUSFI AT svee § 973 g et e &
a7 ol AUSTIR § T HT T W4T & I g% o7

In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehouse to another during the-cqurse
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(@) 91T & grg< Rt TP a7 Toor 8§ Mt orer 9% 97 /67 $ ARG § SUhT g 5g 779 9
STUTE [ o L8 & A 8 Sl WA % 18 ohelt U AT Yo ¥ Haia gl

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M) IR Yook AT AT Fohy [T WIRA o aTg (9Tt AT g &) fFrata e @ qrer g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@)  SIOH SIS hi SeUTeA LoF o I & oy S SFE Hiee 917 & 1% § 3 W ey sy 59
gRT Q& 99 & qaTiae S, 9 & g1 I ar 99 9x A7 91 § B afdfew (7 2) 1998
FRT 109 gRT A4 6y T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2)  FET ST e (i) e, 2001 F [aw 9 % siwia AR gy gear su-s # 4y
gfelt ¥, IR omew ¥ 9 g IR Rats § OF 7 F Focger-ana v afie aee § S-ar
qiaT & 1Y S e (AT ST 1Rl 6 4T AT § o e o & siavia gRr 35-3 &
TRETRT Wl % AT & G & a1 EAR-6 AT $it i ofF gt =1l

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(8) RIS amaes % qrer STg! §eryy T T A1E w0 AT ST HH gIal ©9F 200 /- B FarT
ST AR STl AURHEA T A€ § SATET g1 ar 1000/ - 6t e e <6t srrg

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

ST o, Frold STITET Lo T 9aT ¥ Ade0a =rarfaener F yia srdfier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  Fesid STTed o Afa=am, 1944 & gy 35-41/35-3 ¥ sfavid:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2)  SiiEd TREeR ¥ qaQ AgER F ewmar fF ardfie, arfier & wrer § @t qoF, R
SR o T qaThe erdieiia =qramigaer (Reee) $ uftm defiw fifser, sguemme § ond Fe,
TEHTAL WA, AT, FRERATR, AgHETETE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of

Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty ,de‘qu\

refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively mﬁﬂ;e/&) i
J,ia

crossed bank draft in favour of Asstt. Registar of a branch of any
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) ﬁwaﬁsrﬁﬁwm%&ﬁmwﬁ%ram%a?a@wwahw%ﬁf?ﬂgﬁvwwm@?ﬁ
&1 § a0 ST AR 36 927 & g0 gu o & ey wdl #1F ¥ a=y F R qarRafy anfelr
FATATIENRROT ShT ek ST AT et FXHIR T b AT TohalT STl 2 |

In case of the order covers a number of order-in-Original, fee for each 0.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) TR L AAFAT 1970 T WiEa B gy -1 F efqviaq Reiia By sgar o
SIS AT Gerenasr FeATeafy fofam i & sreyr & ¥ v 6 uF ¥R = 6.50 I &7 =~y
S Tohe &7 AT =T1RT |

- One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(8) = I wefer wrHwll H Fior aRe Ay (et 6 e oY v sl v sar € S G
0o, HET SCUTE (oo U HATHL SIS =ramiaeew (swraiiate) e, 1982 & fifga &

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  HTHT g7, Hrald ITUTET S U TITHe AqTeld =AraTiaaer (Reee) T wiy erfiey ¥ araer
¥ aeiea i (Demand) T & (Penalty) FT 10% T& STHT AT SfAard g1 gretitsh, il qF T
- 10 %UE J9Y gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

T ITTE Lo X JATSH o e, QT GFIT Fdeq Y G (Duty Demanded)|
(1) €€ (Section) 11D F agq et i
(2) orT IIea Aeae e & Tiw;
(3) TTae wise Mot % Mo 6 % qga <7 T

I IF ST * Sleld Srdier § Ugel Yd ST T g HT st arfrer s & forg O o o AT
AT B

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excis.e and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii)  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =T ameer & 9 erfier qTTAERKor % HeT STgt o 7T FF a1 v faaned g1 av T &g 1Y
[ 10% YEIIT 9% ST S5t e ave faarfad g 9 &€ % 10% Wwﬁma@\

<q ?}e
In view of above, an appeal against this order shall lie before tb{ ’Tyﬁuh ;’o‘&
payment of 10% of the duty demanded where duty or duty and penaltf{a:se i f{<jils t%e‘;’,j

or penalty, where penalty alone is in dispute.”
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T

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Lalanprasad Baburam Kori, Mahatma Gandhi Colony,
B/h Ravi Darshan Society, Maya Cinema Road, Kubemagar, Ahmedabad-382340, (hereinafter
referred to as “the appellant”) against Order-in-Original No50/AC/DEMAND/23-24 dated |
22.05.2023 (hereinafter referred to as “the impugned order”) passed by the Assistant
Commissioner, Central GST, Division I, Ahmedabad North (hereinafter referred to as “the

adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
BLPPP5694A. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT) for
the FY 2015-16, it was noticed that the appellant has shown income from services in their ITR
reflected under the heads “Gross Receipt from sales of services (Value from ITR)filed with

Income Tax department. Details of the same are as under-

FY. Gross Receipt from sales of services(as per ITR) Service tax not/
Short paid
2015-16 | 2215950/- 321313/-

Accordingly, it appeared that the appellant had earned the said substantial income by way of
providing taxable services but had neither obtained the Service Tax registration nor paid the service
tax. The appellant were called upon to submit copies of required documents for assessment for the
said period. However, the appellant had not replied to the letters issued by the department in the

satisfactory manner.

2.1  Subsequently, the appellant were issued Show Cause Notice No. AR-
III/LALANPRASAD/ST/UnReg/ZO15-16 dated 09.06.2021 demanding Service Tax amounting
to Rs. 321313/- for the period F.Y. 2015-16 under proviso to Section 73 of the Finance Act,
1994. The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994;
and imposition of penalties under Section 77(1), Section 77(2) and Section 78 of the Finance

Act, 1994,

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority wherein the demand of Service Tax amounting to Rs. 54856/- was dropped and
demand of Service Tax amounting to Rs. 266456/~ was confirmed under proviso to Sub-Section
(1) of Section 73 of the Finance Act, 1994 along with Interest under Section 75 of the Finance
Act, 1994 for the period FY 2015-16 . Further (i) Penalty of Rs. 266456/- was imposed on the
appellant under Section 78 of the Finance Act, 1994, (ii) Penalty of Rs. 10,000/- was imposed on
the appellant under Section 77(1)(a) of the Finance Act, 1994 and (iii) Penalty of Rs. 10,000/- or

Rs. 200/- for every day.
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3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

The appellant submitted that he is an individual in the business of -construction work as
contractor and sub-contractor. They earned income from providing service i.e. construction
work, plumbing etc. and are liable for valuation in terms of Rule 2A(ii) of Service Tax
(Determination of Value) Rule, 2006. Being works contract service, valuation for service tax
purpose may be done according to rule 2A(Determination of Value) Rules,2006.The OIO is
unlawful and without considering the facts and ignoring the submission made by them. The

adjudicating authority has not extended the cum duty benefit to them. They requested to allow

their appeal.

4, Personal hearing in the case was held on 18.03.2024. Shri Narendra N. Tekwani, CA
appeared for personal hearing on behalf of the appellant. He reiterated the contents of the written

submission and requested to allow their appeal.

5. I have carefully gbne through the facts of the case, grounds of appeal, submissions made
in the Appeal Memorandum and documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the adjudicating authority, confirming
the demand of service tax against the appellant along with interest and penalty, in the facts and
circumstance of the case, is legal and proper or otherwise. The demand pertains to the period FY
2015-16.

6. I find that in the SCN in question, the demand has been raised for the period FY 2015-16
based on the Income Tax Returns filed by the appellant. The appellant failed to file satisfactory
reply against the letter issued by the department. Therefore the impugned SCN was issued
considering the value shown against “Sales of Services” value provided by the Income Tax

Department. Further the demand was also confirmed by the adjudicating authority.

7. Now, while going through the submission filed before me it is seen that the appellant was
engaged in construction works during the F.Y. 2015-16. The appellant has received
Consideration of Rs. 22,15,950/- providing above services as original work. While going
through the Ledgers and invoices furnished by the appellant, it is found that sizable figures are
shown against material expenses and labour expenses. Hence, it appears that they were providing
labour service along with material supply and the activity falls under work contract service. To
ascertain the value for the purpose of service tax, Rule 2A determination of value of service
portion in execution of work contract of service tax (Determination of Value/)$§u‘le§:,72,006 may be

' 0t Uy
applied and the benefit of abatement @60% as per above Rule 2A may@ﬁexted;i@t{) the
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appellant. The impugned order has dropped the service tax demand on the sale of service
amounting to Rs. 378,319/- in terms of Notification 25/2012-ST dated 20.06.2012.

Further, they have furnished the ITR for the F.Y. 2013-14 reflects Nil amount for sale of
service. In ITR for the F.Y.2014-15 total sale of service is shown as Rs. 19,95,750/- and after
abatement it comes under the threshold limit. Therefore the appellant is eligible for the basic
threshold eiemption during the F.Y. 2015-16 as per Noti. No 33/2012-ST dated 20.06.2012.As

per above discussion the actual service tax liability on the appellant would be as under:

Sr. No. Description Amount(In Rs.)

1 Total Receipt 2215950

5 Exe'mpti.on as per OIO under 378.319
Notification No. 25/2012-ST dated- 20.06.2012 !

3 Receipt Amount after Exemption ' 1,837,631

4(Deducti )Abatement@GO% as Per Rule 2A service tax (Determination 1102579
eduction :
of Value) Rules,2006

5(3-4) Value after abatement 735052
Threshold exemption under Notification no. 33/2012 dated )

6 . -10,00,000
20.06.2012

7 Taxable value -264948

8 Service Tax Liability NIL

8. In view of the above discussion, I am of the considered view that the activity carried out

by the appellant not liable to pay service tax during F.Y. 2015-16. Since the Service Tax is not
sustainable on merits, there does not arise any question of charging interest or imposing penalties

in the case.

9. In view of above, I hold that the impugned order passed by the adjudication authority
confirming demand of service tax, in respect of income received by the appellant during the F.Y.
2015-16, is not legal and proper and deserve to be set aside. Accordingly, 1 set aside the

impugned order and allow the appeal filed by the appellant.

10 3refier sl GTT &S ohi 3% STie &7 ey Sus ok & e |

The appeal filed by the appellant stands disposed of in above terms.

Attested
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r%
Manish Kumar

Superintendent(Appeals),
CGST, Ahmedabad
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To,

M/s. Lalanprasad Baburam Kori, Appellant
Mahatma Gandhi Colony,

B/h Ravi Darshan Society,

Maya Cinema Road, Kubernagar,

Ahmedabad-382340

Respondent
The Deputy Commissioner,

CGST, Division-1,
Ahmedabad North

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Deputy Commissioner, CGST, Division 111, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
t5y Guard File
6) PA file
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