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(tea) 3r4)ea er?grien3# feta ] AHM-EXCUS-002-4PP-302/23-24 dated
Order-In -Appeal and date 22.03.2024
"CJTITTf fcotrT Tf[fT / $fl sria@, srgar (or#tea)() Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

('cf) artaal f2afar 30.03.2024Date of Issue

(e) Arising out of Order-In-Original No. 50/AC/DEMAND/23-24 dated 22.5.2023
passed by The Assistant Commissioner, CGST Division-I, Ahmedabad North

3i4le@aafa1tuar 7 Lalanprasad Baburam Koria
('9) Name ap.d Address of the Mahatna Gandhi Colony, H.B. Ravi Darshan Society

Maya Cinema Road, Kubernangar,Appellant Ahmedabad-382340

#l?rfz sft-mer a siatrgsmar ? it az srer k 4fr zrRrf fl aarg ·r@
rf@antRt srfla srerargarrwrmargrmmar&, saf la sr?gr ahfa gtaaar2
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) ft sari gt=a sf@Ra, 1994 ft arr a«fl aarr ng arr#i # arkplan aura Rt
UT-arr # qrcah siasfgaiur sea srfl fflcl', ma4T, fe +ir44, tuna fer,
tfr ifs, sftatr sraa, irami, & f@cf: 110001 #t ftstReg:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another durin~. e
of processing of the goods in a warehouse or in storage whether in a 4f
warehouse.
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("©") ~~~~~~~!?Tit f.-l,qffaa mcfr rmt Raffa i au#tr gee4#?a 'If{

egraa g«ea a f2ear#isrmahagft ug nr#r if4ffaa 2t
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) 3Tfai:r -:Sc:91G.rt ~-:Sc:91G.rt~%~%~\lfl"~~mr4"cfir~~afr:~~~T\lfl"W
arr viRa a g1fem srg, sft# arr qR atar Tara ?fa cf@f ( 2) 1998
nrr 109 rr Ren fg rg gt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) at saran ten (rt«) [aral, 2001 hfr 9 siafa[ff&eqr iers-8 ?t
fa t, Bf«? 4fa a?gr fafataa cn,, mt h saga-sf?gr vi sft st±gr Rt tat
7fat h Tr 5fa sr@a far star algl sh# rz earar s: cfiT ~ !?Mt~ mu 35-S: if
faff Rtagar ha4arr €tr-6 =ran Rt 4fa f zitRe

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfc1'5'tn@4aarzr szf iarav tas? zarsqa@tatsq 200/- tr {ratRt
sagsgt i a4a g4ate ksrr gra 1000/- ft RRgar Rt srut

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

flr gtc4, ah€l aarar gtcaueaar4Rn +nrntf@4wr ahqtsf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~-:Sc:9[G.rt ~~' 1944#mu35-~/35-S:~~:-
Under Section 35B / 35E of CEA, 1944 an appeal lies to :-

(2) '3wR!f©a qRba aarg ear a saar ft zfr, sfttmtRa g«a, al
grad tea v eat fl +nratf@aw (fez) t 4en 2fl ff0ar, szarala B" 2nd mcff,

iif§fll~47 ™,~, ITT~(rj[=l[(, 6ltif!G.liifl~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.l,00?/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ ~enal:Y).:;~~~-. /
refund 1s upto 5Lac, 5 Lac to 50 Lac and_ above 50 Lac respectively~~~:?
crossed bank draft m favour of Asstt. Reg1star of a branch of any 6~at.~,;}PUOU,c;,

It .. , ~u,. ,!,t, , .• 11 .

4 Mo J't►, .... .~·.1.·.: ' ~, ,... '"" I] --» "7y.1%9
* /
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) frsrr it m&r st?ii atarr gar ?at r@aqtr a fa #6l mr @rat 3ran
fatsr egg <r asr h ga gg sf fa fear €t ffl ?r m % ~ ~~~ di cflJ14

ntznf?)awr tust zr{trar#t v4 sac fur sTar?t
In case of the order covers a number of order-in-Original, fee for each O.I.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) .--4141~14 ~~ 1970 ~~ fi1S11R!a st sr4gt -1 # siafa fffa fag sgarz sn
sear zrper?gr rntR@faf6fa If@art # srra p@ta Rs um #fars6.50 #a#rr1a
geea femcar@tarrfet

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) sst iif@eramt«i Rt f.-14-;{ 0 1 ~ 9ffi mm# arr{ m zr staff« fan star m+TT""
green,ht sgr«a geesvihara f@la +tntf@a (arff@en) fa, 1982Rafe2t

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

..+\-rr,. ~ --,-,,-,-cr-," • "' I'\ A .....,,.,....,, ,....._ "' "' ......++ ~~"' "'(6) tuI, Gt4 3qr gr vaala 7q1 4 '"""-ll "-111~ (lWll) "Q,cli >!IG 01'11'11 cfi~

i sari (Demand) vs (Penalty) cfiT 10%fsr mar sfarf gt zr«if, sf@aargst
. 10~~i, (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

hrscar< g[ea sitaata h siafa, gf@gr #ar Rt .:ri""rr (Duty Demanded) I

(1) ~ (Section) llD %~-Frrmftcru-fu;
(2) fr ·araz fez#l ufgrr;
(3) raehfzfita far 6hazaruf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) ~ arR!?T % 4fa fa n@raw h qr szf greet srrar grca rus fa ella gtti#r fag rggen 10% rat r it sgt aa awe fa(f@a gt aa aws#10% rat r Rtsral!
. . . ,,. -a«1 l?cJ ?7'1. .

In view of above, an appeal against this order shall lie before ti4~.~~~~:~{\
payment of 10% of the duty demanded where duty or duty and penalt{ffJJ;F~--'5;_Jj?~\--
or penalty, where penalty alone 1s m dispute. · y;;.l .· ": f .\(f}

e,O - ,;-J::
~c:r> -.,>v.,.. -- 1/,:,~ ,{;I/- ~-1'~~..._,..,,._..:;~'

3



F.No. GAPPL/COM/STP/2447/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Lalanprasad Baburam Kori, Mahatma Gandhi Colony,

B/h Ravi Darshan Society, Maya Cinema Road, Kubernagar, Ahmedabad-382340, (hereinafter

referred to as "the appellant") against Order-in-Original No50/AC/DEMAND/23-24 dated

22.05.2023 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central GST, Division I, Ahmedabad North (hereinafter referred to as "the
adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

BLPPP5694A. On scrutiny of the data received from the Central Board ofDirect Taxes (CBDT) for

the FY 2015-16, it was noticed that the appellant has shown income from services in their ITR

reflected under the heads "Gross Receipt from sales of services (Value from ITR)"filed with
Income Tax department. Details of the same are as under:

F.Y. Gross Receipt from sales of services(as per ITR) Service tax not/

Short paid
2015-16 2215950/- 321313/-

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but had neither obtained the Service Tax registration nor paid the service

tax. The appellant were called upon to submit copies of required documents for assessment for the

said period. However, the appellant had not replied to the letters issued by the department in the
satisfactory manner.

2.1 Subsequently, the appellant were issued Show Cause Notice No. AR

III/LALANPRASAD/ST/UnReg/2015-16 dated 09.06.2021 demanding Service Tax amounting

to Rs. 321313/- for the period F.Y. 2015-16 under proviso to Section 73 of the Finance Act,

1994. The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994;

and imposition of penalties under Section 77(1), Section 77(2) and Section 78 of the Finance
Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 54856/- was dropped and

demand of Service Tax amounting to Rs. 266456/- was confirmed under proviso to Sub-Section

(1) of Section 73 of the Finance Act, 1994 along with Interest under Section 75 of the Finance

Act, 1994 for the period FY 2015-16 . Further (i) Penalty of Rs. 266456/- was imposed on the

appellant under Section 78 of the Finance Act, 1994, (ii) Penalty ofRs. 10,000/- was imposed on

the appellant under Section 77(1)(a) of the Finance Act, 1994 and (iii) Penalty ofRs. 10,000/- or
Rs. 200/- for every day.
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F.NO. GAPPL/COM/STP/2447/2023-Appeal

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

® The appellant submitted that he is an individual in the business of -construction work as

contractor and sub-contractor. They earned income from providing service i.e. construction

work, plumbing etc. and are liable for valuation in terms of Rule 2A(ii) of Service Tax

(Determination of Value) Rule, 2006. Being works contract service, valuation for service tax

purpose may be done according to rule 2A(Determination of Value) Rules,2006.The OIO is

unlawful and without considering the facts and ignoring the submission made by them. The

adjudicating authority has not extended the cum duty benefit to them. They requested to allow
their appeal.

4. Personal hearing in the case was held on 18.03.2024. Shri Narendra N. Tekwani, CA

appeared for personal hearing on behalf of the appellant. He reiterated the contents of the written
submission and requested to allow their appeal.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand of service tax against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period FY
2015-16.

6. I find that in the SCN in question, the demand has been raised for the period FY 2015-16

based on the Income Tax Returns filed by the appellant. The appellant failed to file satisfactory

reply against the letter issued by the department. Therefore the impugned SCN was issued

considering the value shown against "Sales of Services" value provided by the Income Tax

Department. Further the demand was also confirmed by the adjudicating authority.

7. Now, while going through the submission filed before me it is seen that the appellant was

engaged in construction works during the F.Y. 2015-16. The appellant has received

Consideration of Rs. 22,15,950/- providing above services as original work. While going

through the Ledgers and invoices furnished by the appellant, it is found that sizable figures are

shown against material expenses and labour expenses. Hence, it appears that they were providing

labour service along with material supply and the activity falls under work contract service. To

ascertain the value for the purpose of service tax, Rule 2A determination of value of service

portion in execution ofwork contract of service tax (Determination ofValu2~:l€~\~~ay be

applied and the benefit of abatement @60% as per above Rule 2A f~r:~?t,i~)f the

c;, _J (._:..'.,.) ,.~ fJ
...,,~·,""' ~ "1,-,$,r

vo ,s°.°
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F.No. GAPPL/COM/STP/2447/2023-Appeal

appellant. The impugned order has dropped the service tax demand on the sale of service

amounting to Rs. 378,319/- in terms ofNotification 25/2012-ST dated 20.06.2012.

Further, they have furnished the ITR for the F.Y. 2013-14 reflects Nil amount for sale of

service. In ITR for the F.Y.2014-15 total sale of service is shown as Rs. 19,95,750/- and after

abatement it comes under the threshold limit. Therefore the appellant is eligible for the basic

threshold exemption during the FY. 2015-16 as per Nati. No 33/2012-ST dated 20.06.2012.As

per above discussion the actual service tax liability on the appellant would be as under:
Sr. No. Description Amount{ln Rs.)

1 Total Receipt 2215950

2 Exemption as per OIO under
378,319Notification No. 25/2012-ST dated- 20.06.2012

3 Receipt Amount after Exemption 1,837,631

4{Deduction) Abatement@60% as Per Rule 2A service tax (Determination
1102579of Value) Rules,2006

5(3-4) Value after abatement 735052
-Threshold exemption under Notification no. 33/2012 dated -6 -10,00,00020.06.2012

7 Taxable value -264948

8 Service Tax Liability NIL

8. In view of the above discussion, I am of the considered view that the activity carried out

by the appellant not liable to pay service tax during F.Y. 2015-16. Since the Service Tax is not

sustainable on merits, there does not arise any question of charging interest or imposing penalties
in the case.

9. In view of above, I hold that the impugned order passed by the adjudication authority

confirming demand of service tax, in respect of income received by the appellant during the F.Y.

2015-16, is not legal and proper and deserve to be set aside. Accordingly, I set aside the

impugned order and allow the appeal filed by the appellant.

The appeal filed by the appellant stands disposed of in above terms.

Attested
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%
Manish Kumar
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST
To,
Mis. Lalanprasad BaburamKori,
Mahatma Gandhi Colony,
B/h Ravi Darshan Society,
Maya Cinema Road, Kubernagar,
Ahmedabad-382340

The Deputy Commissioner,
CGST, Division-I,
Ahmedabad North

F.No. GAPPL/COM/STP/2447/2023-Appeal

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Deputy Commissioner, CGST, Division III, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
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